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JURISDICTIONAL STATEMENT

This appedl invalves the construction of Section 143451, which isarevenuelaw of the Siate
of Missouri. Accordingly, this Court hasjurisdiction under Artide V, Section 3 of the Missouri

Conditution.

LAl datutory citations are to the Revised Statutes of Missouri of 2000, as amended, unless

otherwise noted.
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INTEREST OF THE AMICUS

Missouri Bankers Assodiaion (*“MBA”) isthe umbrdla Missouri banking organization
representing amog dl of Missouri’s commercid banks and additiond depogtory inditutions Members
of MBA indude nationd and state-chartered banks, independent and holding company owned banks,
and regiond and community banks Members of MBA hald goproximatdy ninety-five percant of the
Missouri assts of the Missouri commerdid banking indudtry.

Out of about 360 commerda bank members of MBA, goproximately 291 pay Missouri
corporate incometaxes. Some of these members dect to use the Single factor method of gpportionment
et forth by Section 143.451.

In this case, the Director and Commission have assarted that income derived from loans of
capitd to entities operating wholly outsde of Missouri condtitutes Missouri source income under the
singlefactor method of gpportionment st forth by Section 143.451. The Director’ s argument and the
Commisson's decison have two gpparent bases firgt, that the introduction of unitary business
conceptsinto the statutory single factor method of gpportionment is gopropriate, and second, that the
paticular facts of the Medicine Shoppe demondrate thet its labor within Missouri was the source of its
interest and loan origination income.

MBA’s members provide capitd for use wholly outsde Missouri to non-Missouri entities In
negotiaing and entering into agreements to provide this capita, MBA’s members rdy upon the
conggent interpretation of Missouri law, induding Missouri taxation law. For more then hdf a century,
MBA’s members have rdied on this Court’ s haldingsin Petition of Union Electric Company of
Missouri, 161 SW.2d 968 (Mo. 1942) and Union Electric Company v. Coale, 146 SW.2d

631 (Mo. 1940), seting that the income derived from aloan of capita to anon-Missouri resident
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borrower for usewhally outsde of Missouri is not Missouri source income under the sngle factor
method of gpportionment set forth in Section 143.451. The Director’ s arguments and the
Commisson'sdedsonin thiscase if uphdd by this Court, fundamentaly dter the manner in which
taxpayers decting the sngle factor method determine their Missouri taxable income, by introducing
unitary business concepts to the satute-bound method.  These arguments and the Commisson’s
decigon effectivdly modify the rules that have been goplied in Missouri for more then haf acentury.
The Director’ s argument and the Commisson’s decison have created uncartainty with repect
to the goplication of the Sngle factor method of gpportionment set forth by Section 143.451, and have
therefore created uncertainty with repect to the reesonable expectations of Missouri tax law of MBA's
members when they negotiate and enter into agreements to loan capitd to out-of-Sate entities. Thus,
MBA, on behdf of its members hasadirect interest in the outcome of this case and this Court’s

interpretation of the sngle factor method of gpportionment set forth by Section 143.451.
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STANDARD OF REVIEW

The dedison of the Commission shall be uphdld only if: (2) it isauthorized by law; (2) itis
supported by competent and substantia evidence upon the whole record; (3) it violates no mandatory
procedura sefeguards, and (4) where the Commission has discretion, it exercisesits authority in away
thet is dearly not contrary to the Legidatures reasonable expectations. Section 621.193. Only thefirst
two dandards are a issueinthiscase. Furthermore, this Court’ s interpretation of Missouri’ s revenue
lavsisde novo. Zip Mail Services, Inc. v. Director of Revenue, 16 SW.3d 588, 590 (Mo.
banc 2000). Lag, taxing datutes, like the one before the Court in this apped are rictly congtrued
agang the Director and in favor of the taxpayer. Petition of Union Electric Company of

Missouri, 161 SW.2d 968 (Mo. 1942).
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STATEMENT OF THE ISSUE

In Petition of Union Electric Company of Missouri, 161 SW.2d 968 (Mo. 1942) and
Union Electric Company v. Coale, 146 SW.2d 631 (Mo. 1940), this Court held thet income
derived from aloan of money to anon-Missouri resdent borrower for use wholly outside of Missouri
was not Missouri source income under the single factor method of gpportionment st forth in Section
143.451. Appdlant loaned money to its out-of-gate franchisees that used the money whally outside of

Missouri. Is Appdlant’ sincome from those loans Missouri source income under Section 143.4517?
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POINT RELIED UPON

THE ADMINISTRATIVE HEARING COMMISSION ERRED IN DENYING
APPELLANT'SCLAIM FOR REFUND AND AFFIRMING THE DIRECTOR'S
ASSESSMENTSBECAUSE UNDER SECTIONS 621.189 AND 621.193 THAT DECISION
ISNOT AUTHORIZED BY LAW OR SUPPORTED BY COMPETENT AND
SUBSTANTIAL EVIDENCE IN THE RECORD IN THAT APPELLANT'SINCOME
DERIVED FROM LOANSOF MONEY TO NON-MISSOURI BORROWERSWHO USED
THE SAME ENTIRELY OUTS DE OF MISSOURI ISNOT MISSOURI SOURCE
INCOME UNDER SECTION 143451.

Petition of Union Electric Company of Missouri, 161 SW.2d 968 (Mo. 1942);
Union Electric Company v. Coale, 146 SW.2d 631 (Mo. 1940);
Brown Group, Inc. v. Administrative Hearing Commission, 649 SW.2d 874 (Mo. banc

1983);

A.P. Green Fire Brick Company v. Sate Tax Commission, 277 SW.2d 544 (Mo. 1955);
Bank Building and Equipment Corporation of America v. Director of Revenue, 687

S\W.2d 168 (Mo. banc 1985);

Dow Chemical Company v. Director of Revenue, 787 SW.2d 276 (Mo. banc 1990);
Goldberg v. State Tax Commission, 639 SW.2d 796 (Mo. banc 1982);

Inre Kansas City Sar Company, 142 SW.2d 1029 (Mo. 1939);

Hayes Drilling v. Director of Revenue, 704 SW.2d 232 (Mo. banc 1986);

J.C. Nichols Company v. Director of Revenue, 796 SW.2d 16 (Mo. banc 1990);
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Lemay Building Corporation v. Director of Revenue, 889 SW.2d 835 (Mo. banc 1994);

Luhr Bros., Inc. v. Director of Revenue, 780 SW.2d 55 (Mo. banc 1989);

Maxland Development Corporation v. Director of Revenue, 960 SW.2d 503 (Mo. banc
1998);

Philip Morris, Inc. v. Director of Revenue, 760 SW.2d 888 (Mo. banc 19388);

Section 32.200;

Section 143451,

Section 143.451.2(2);

Section 143.451.2(2)(b);

Section 621.189;

Section 621.193.
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ARGUMENT

THE ADMINISTRATIVE HEARING COMMISS ON ERRED IN DENYING
APPELLANT’SCLAIM FOR REFUND AND AFFIRMING THE DIRECTOR'S
ASSESSMENTSBECAUSE UNDER SECTIONS 621.189 AND 621.193 THAT DECISION
ISNOT AUTHORIZED BY LAW OR SUPPORTED BY COMPETENT AND
SUBSTANTIAL EVIDENCE IN THE RECORD IN THAT APPELLANT’SINCOME
DERIVED FROM LOANSOF MONEY TO NON-MISSOURI BORROWERSWHO USED
THE SAME ENTIRELY OUTSDE OF MISSOURI ISNOT MISSOURI SOURCE
INCOME UNDER SECTION 143451.

I ntroduction

In Petition of Union Electric Company of Missouri, 161 SW.2d 968 (Mo. 1942) and
Union Electric Company v. Coale, 146 SW.2d 631 (Mo. 1940), this Court concluded thet
income derived from aloan of money usad by anon-Missouri entity whally outsde of Missouri isnot
Missouri source income under Section 143451, Appdlant derived loan origination income and interest
income by providing its cgoitd to its out-of-date franchisees for use whally outsde Missouri. Appdlant
elected to use the sngle factor method of gpportionment under Section 143451, Therefore, as
demondrated beow, Appdlant’ sloan origination income and interest income should not be treeted as

Missouri source income.
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l. Sngle Factor Apportionment isNot Subject to Unitary Business Concepts and
ThereforeMissouri hasno Right to Tax Non-Missouri Sour ce Income.

Missouri law dlows a corporation doing business within and without Missouri dternetive
methods to dlocate and gpportion itsincome for Missouri income taxation. FHrdt, a corporation may
elect to use the Sngle factor gpportionment method of Section 143451, Alternatively, a corporation
may dect to use the Multistate Tax Compact formula under Section 32.200 to gpportion its business
income based upon the three-factor formulaaveraging property, payroll and sdesratiosto deriveits
Missouri taxable income. Under thet formula, non-businessincomeis dlocated under pedid rules
See Philip Morris, Inc. v. Director of Revenue, 760 SW.2d 888, 889 (Mo. banc 1988); Luhr
Bros., Inc. v. Director of Revenue, 780 SW.2d 55, 57 (Mo. banc 1989). Thereis no dispute that
Appdlant timely elected the Single factor pportionment method under Section 143451 (L.F. 43).
Likewise, Sngle-factor gpportionment under Section 143.451 does not embrace the digtinction between
business and non-business income that the Compact emphasizes.

In Dow Chemical Company v. Director of Revenue, 787 SW.2d 276, 284 (Mo. banc
1990), this Court discussed the differences between the two gpportionment methods. This Court
concluded that the source of income test and its Single factor method of gpportionment were acomplete
and integrated system of gpportionment, separate and gpart from the Multistate Tax Compact
(*Compact”) designation of business and nonbusinessincome and its three-factor gpportionment
foomula 1d.; see also Goldberg v. Sate Tax Commission, 639 SW.2d 796 (Mo. banc 1982)
(reaffirming the long-glanding judicid interpretation of Section 143451 as proper in determining issues

regarding the source of income under the sngle factor method of gpportionment).
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The gpportionment formula of the Compact functions on income of the unitary business, and
therefore fairly gpportions amnong the satesincome from dl sources Dow Chemical, 787 SW.2d at
284. However, the source of income formula taxes only thet income thet results from transactions
geographicaly sourced, inwhole or in part, to Missouri. 1d; Maxland Devel opment Cor poration
v. Director of Revenue, 960 SW.2d 503 (Mo. banc 1998). Therefore, the three factor
goportionment method isnat in pari materia with the source of income test st forth by Section
143451. 1d.

Because the methods are sparate and didinct, the Commission erred in gpplying unitary
business principles in gpportioning income under Section 143451, |d. Furthermore, under long-
ganding judidd interpretation of Section 143451, income received from loaning money to non-
Missouri borrowers for use whally outsde of Missouri is not Missouri source income. Because
Appdlant’sloan origination and interest income was derived from loaning money to norHMissouri
borrowers who used the money whally outside of Missouri, thisincomeis not Missouri source income

and exduded from taxation.
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1. Appdlant’sLoan Origination and Interest Income IsNot Missouri Source
Income under Section 143.451.
In Petition of Union Electric Company of Missouri, 161 SW.2d 968 (Mo. 1942), this
Court conduded that dividend income from shares of sock in corporations operaing whally outside of
Missouri and interest income from abond of a corporation operating entirdly outsde of Missouri did not
conditute Missouri sourceincome. This Court determined that there are three sources from which
income can derive: labor; capitd; and profits derived from the sde or exchange of capitd asts. 1d. a
970. Spedificdly, this Court found:
It is said thet the locus of the source of incomeis determined asfallows: In
th{ €] case of income derived from laboar, it isthe place where the labor is
performed; in the case of income derived from use of capitd; it isthe place
wherethe capital is employed; and in the case of profitsfrom the sdeor
exchange of capita assets, it isthe place where the sale occurs®
Id., citing In re Kansas City Star Company, 142 SW.2d 1029 (Mo. 1939).
With repect to the dividend income, this Court noted that the actud use of the cgpitd that gave

riseto the income represented by these dividends took place outsde

2 Emphasis added here and throughout, unless otherwise noted.
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Missouri. Specificadly, this Court Sated:
We are forced to the condusion therefore thet the source of thisincome was
outside the state and the dividends received by the taxpayer should not be
induded in its grassincome for the purpase of computing its Missouri income
tax.

Id. a 971.

This Court similarly concluded that the interest income was not Missouri source

income:
The nature and characteridtics of interest payments cannat be changed by the
fact thet the debot upon which such interest ispaid is evidenced by abond. . . .
Thebadcfactsarethess That the taxpayer lent money to a person in another
date which was usad by that person in the other date and thet the taxpayer, as
an inddent to such loan, was pad interedt. . . . Wethink thet the source of the
[interest] income is the person paying the interest and not the mere bond itsdlf,
whichisonly an evidence of theindeotedness. 1t therefore follows that the
interest payments must be treated in the same manner asthe
dividend payments, and what we have said in regard to dividends
will largely apply to interest.

Id. at 971-72.

This Court has conggently followed itsholding in Petition of Union Electric thet income

earned from the use of cgpitd outsde of Missouri is not Missouri source income, and therefore not
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subject to gpportionment under the Single factor method of Section 143451, See, e.g., Union
Electric Company v. Coale, 146 SW.2d 631 (Mo. 1940) (dividend income received from
companies operaing exdusvey outsde Misouri was not Missouri sourceincome); A.P. Green Fire
Brick Company v. State Tax Commission, 277 SW.2d 544 (Mo. 1955) (roydty income paid by
foreign corporation for use of Missouri corporation’s trademearks, tradenames and manufacturing
processesis not Missouri source income and not subject to single factor gpportionment because income
was derived from adtivities outsde Missouri); Brown Group, Inc. v. Administrative Hearing
Commission, 649 SW.2d 874 (Mo. banc 1983) (roydty income earned by Missouri corporation for
use of Missouri corporation’ s tradenames, shoe designs and shoe patternsis not Missouri source
income and not subject to Sngle factor gpportionment because income was derived from activities
outsde Missouri).

Inthis case, Appdlant loaned money to its out-of-dete franchisees for use exdusvely outsde of
Missouri. The out-of-gate franchisees used Appdlant’s cgpitd exdusvely outside of Missouri.
Appdlant’ sloan arigination income and interest income wias derived soldy through the use of this
cgpitd outsde of Missouri. Therefore, under this Court’ s long-standing interpretetions of the source of
income rules, Appdlant’sloan origination and interest income is not Missouri source income subject to

tax under Section 143.451.
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[11.  TheCommisson'sBagsfor Treating Appdlant’sLoan Origination |ncome

and Interest Income as Missouri Sour ce Income IsInconsstent with Section

143.451.

The Commission gpparently understood that if this Court’ sdecisonsin Petition of Union
Electric Company, Union Electric Company v. Coale and A.P. Green apply, Appdlant’sloan
origination and interest income were not Missouri source income and thus not subject to gpportionment
under the single factor method set forth by Section 143451 (L.F. 52-53):

Theextent of [Appdlant’g Missouri effortsis reedily didinguishable from the
mere recaiving of interest and dividends on stocks and bonds as decided in
Petition of Union Electric Co., therecaving of roydtiesin A.P. Green, or
the recaiving of dividends from stock in foreign corporationsin Union Electric
v. Coale.

However, as discussad be ow, none of the bases the Commission articulated in its decison (or
the Director in her arguments before the Commission) judtify its departure from this Court’ s long-
ganding interpretation of the source of income rules

A. Section 143.451.2(2) Does Not Affect the Sour ce of Income Rules

Before the Commisson, the Director argued thet the formula for the Sngle factor gpportionment
under Section 143.451.2(2)(b) requiresthet dl income (indluding non-Missouri source income) is
subject to Sngle factor gpportionment.  Section 143.451.2(2)(b) provides

[T]he amount of business transacted whally in this sate shdl be added to one-
hdlf of the busness transacted partly within this state and partly without this

date, and the amount thus obtained shdl be divided by the total amount of
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business transacted, and the net income shdl be multiplied by the fraction thus
obtained, to determine the proportion of incometo be used to arrive & the
amount of Missouri taxableincome. ...
This Court rgected that argument, most recently and directly in Brown Group, Inc. v.
Administrative Hearing Commission, 649 SW.2d 874 (Mo. banc 1983):
So t0o, in subsection 1 of § 143451, atax isimposed which indudesdl
income derived from sources within thisstate. Therefore, the Director’'s
argument that 8 143.451.2(2)(b) extendsto tax income from al sources
because it usesthe term “net income” without qudification cannot be acogpted
inlight of those provisons which regtrict taxation of a corporation’ sincometo
thet derived from sources within this Sate.
Id. a 879-80. See also A.P. Green Fire Brick Company v. State Tax Commission, 277
SW.2d 544 (Mo. 1955) (holding that non-Missouri source incomeis exduded from the gpportionment

factor set forth by Section 143.451.(2)(b) pursuant to this Court’ stranscript, Exhibit B and Exhibit C.).

Therefore, this Court should likewise rgect the argument in this case.
B. The Commisson’s Application of Unitary Business Conceptsto this
Case Was | nappropriate.
In judtifying its decidon that Appdlant’ s loan arigination income and interest income condtituted
Missouri source income under Section 143451, the Commission gated (L.F. 53):
It is dear from the record as awhole that Medicine Shoppe s operationin
Missouri isan integrated operation in thet everyone contributes to obtaining the

franchisses that generae theincome. Further, the fact thet the source of funds
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Is excess cash of Medicine Shoppe does not diminish the fact thet the
company’ s adtivities from its Missouri headquarters contribute directly to the
income that is produced by the financing. Fnancing the franchisessis part of its
business operation, just as acquiring franchise fessis part of the business
operetion.

As noted above, the gpportionment formula of the Compact functions on income of the unitary
busness and therefore indudes income from extraterritoria sources and other entities to derive the
Missouri tax base. Dow Chemical, 787 SW.2d & 284. The source of income test indludes only
income from geogrgphicd transactions in deriving the Missouri tax bese. 1d. Therefore, the three factor
goportionment method isnat in pari materia with the source of income test st forth by Section
143.451. 1d. Becausethe methods are separate and didinct, the Commisson’s gpplication of unitary
busness principles to Appdlant’ s loan origination income and interest income was ingppropriate.

C. The Sour ce of Income Cases Cited by the Director Do Not Support

Her Pogtion.

The Director dited severd of this Court’s decisonsin an atempt to distinguish Appdlant’'s
income from the rules sat forth by this Court in Petition of Union Electric Company, Union
Electric Company v. Coale and A.P. Green. However, because none of these cases contradict
this Court’ s holdings in those cases, the Director’ s attempts to use these cases to depart from this
Court’ slong-ganding interpretation of the source of income rules should be rgected.

The Director firg cited J.C. Nichols Company v. Director of Revenue, 796 SW.2d 16
(Mo. banc 1990). In thet case, this Court determined that a corporation’ s deve opment, management

and sdle of red esaelocated in Kansas from its Missouri heedquarters congtituted income from
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sources partly within and partly without Missouri. This court, conggtent with the holdingsin Petition
of Union Electric Company, Union Electric Company v. Coale and A.P. Green, saed that
the “source of income” is the place whereincomeis produced. However, J.C. Nichol s was different
from these cases in thet the income wias derived through the use of labor (i.e., the active manegement
and decison-making surrounding the red edtate). Inthis case, Appdlant’sloan origination income and
interest income was derived through the use of Appdlant’ scapital by the out-of-gate franchisees
outsde Missouri. Thus, contrary to the Director’ singnuations to the contrary before the Commission,
Appdlant’ s pogtion isconggtent with J.C. Nichols; it isthe Director’ sinterpretation of the casethat is
contrary to Missouri law.

Likewise, the other cases cited by the Director provide no support for her podtion. In Bank
Building and Equipment Corporation of America v. Director of Revenue, 687 S\W.2d 168
(Mo. banc 1985), this Court hdld that a condtruction company’ s consulting, design and condruction of
buildings outsde Missouri condtituted income deriveed from sources partly within and partly without
Missouri because the labor credting thisincome was, & leedt in part, expended from the taxpayer’s
Missouri heedquarters. See also Hayes Drilling v. Director of Revenue, 704 SW.2d 232 (Mo.
banc 1986) (income from drilling projects conducted outsde Missouri were from sources partly within
and partly without when labor was expended from Missouri heedquartersin connection with the drilling
income); Lemay Building Cor poration v. Director of Revenue, 889 SW.2d 835 (Mo. banc
1994) (income from management of mobile home park in Horida was derived from sources partly

within and partly without Missouri when Missouri heedquarters used labor to manage the mobile home

park’s operetion).
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Fndly, the Director’ s cited Maxland Devel opment Corporation v. Director of
Revenue, 960 SW.2d 503 (Mo. banc 1998), but that case actudly demondrates that Appellant was
correct in tregting its1oan origination income and interest income as norEMissouri sourceincome. The
Maxland caseinvolved three gopedsin which corporations heedquartered in Missouri owned a
fractiond interest in ashopping center located outside of Missouri. Intwo of the cases this Court held
thet the use of Iabor from the Missouri headquiarters for managing the corporaion’ sinterest in the
shopping center mede dl such income derived from sources partly within and pertly without Missouri.
Id. & 506. Inthethird case, the oneinvolving aMichigan shopping canter, the corporation owned its
interest as atriple net lease, whereby the lessee paid dl of the expenses, induding maintenance,
insurance, taxes and utilities Because this corporation was not expending labor in producing itsincome
under the triple net lease, this Court held thet thisincome was not Missouri sourceincome. 1d. at 507.

Before the Commission, the Director argued thet the following facts demondtrated thet
Appdlant’s labor expended in Missouri was productive of Appelant’sloan origination and interest
income:

(1)  Appdlant'sdecigon to commit excess cagh for investment was medein
Misouri;

(2  Appdlant' sdecison to solicit loansto its out-of-gate franchisees was
medein Missouri;

(3)  Appdlant’scredit review of its borrowers and determingtion whether to
meke a particular loan was made in Missouri;

(4  Thedgeminaion of theamount of capitd to be loaned to a particular

franchisee was made in Missouri;
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©)
™

The dishursement of the loan proceeds to the franchisee occurred in
Missouri;

Appdlant adminigtered its outstanding accounts from Missouri; and
Appdlant took a security interest in the franchiseg s property located

outsde Misouri.

Neither the Director nor the Commisson explained how any of these facts diginguished

Appdlant’ s Stugtion from the “basc facts’ sat forth in Petition of Union Electric Company of

Missouri, 161 SW.2d a 971-72 that “[Appellant] lent money to a person in another sate which was

usad by thet person in the other Sate and thet the taxpayer, as an incident to such loan, was paid

interest.” Indeed, dthough not gated in this Court’ s opinion (presumably, because it was not rdevant

to this Court’ s decison), Union Electric, as a prudent investor, from its Missouri heedquarters must

have decided to:
@
@
©)

@
©)
©)

invedt its excess cash on hand,

Llidt invesmentsfor its excess cagh,

review its potentid investments, induding conducting sudiesto ensure
thet its investment would generate a postive return;

determine the amount of cash to be invested,

disburse the investment proceeds to the place of the investment; and
monitor the invesment account to ensure that the agreed-upon return on

the invesment isactudly pad.

Neither the Director in her arguments before the Commission nor the Commisson in its decison

were adleto disinguish Appdlant’s Stuation from thet of Petition of Union Electric Company,
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Union Electric Company v. Coale or A.P. Green, other than by reference to unitary business
concepts. Therefore, because Appelant’ sfacts are the same “basic facts’ asthe factsin these cases,
Amicus repectfully submitsthet this Court follow itslong-gtanding judicd interpretation of the source of
income rules under the Sngle factor method of gpportionment sat forth by Section 143.451, and
determine that Appdlant’ sloan origination income and interest income are not Missouri source income
subject to Missouri goportionment. Further, to the extent this Court determines that the factsin this
case didinguish Appdlant’ s Stuation from thosein Petition of Union Electric Company, Union
Electric Company v. Coaleor A.P. Green, Amicus respectfully requests that such factud
didinctions be mede gpparent in this Court’s opinion for gpplication to different factud Stuations

CONCLUSON

For the foregoing reesons, this Court should reverse the decison of the Commission and
determine that Appdlant’ sloan origination income and interest income does not condtitute Missouri

source income under the single factor method of gpportionment set forth by Section 143.451.
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